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Dear Lewis  

 
THE FOOD AND FEED HYGIENE AND SAFETY (MISCELLANEOUS 
AMENDMENTS) (EU EXIT) (No. 2) REGULATIONS 2019 
 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament. 

As you know, Mike Russell, Cabinet Secretary for Government Business and 

Constitutional Relations, wrote to the Conveners of the Finance & Constitution and 

Delegated Powers and Legislative Reform Committees on 11 September 2018 

setting out the Scottish Government’s views on EU withdrawal. That letter also said 

that we must respond to the UK Government’s preparations for a No-Deal scenario 

as best we can, despite the inevitable widespread damage and disruption that would 

cause. It is our unwelcome responsibility to ensure that devolved law continues to 

function on and after EU withdrawal.  

I attach a notification which sets out the details of the above SI which the UK 

Government propose to make and the reasons why I am content that Scottish 

devolved matters are to be included in this SI.  

 



Please note, we are yet to have sight of the final SI and it is not available in the 

public domain at this stage. I will, in accordance with the protocol, advise you when 

the final SI is and advise you as to whether it is in keeping with the terms of this 

notification. 

The policy rationale for the proposed changes that the above SI will make is to 

ensure the continuation of important consumer protection elements of the current EU 

food and feed regulatory regime. This includes making the necessary corrections to 

an important area of the current body of EU food law dealing with food and feed 

hygiene and safety matters and also nutrition and health claims to ensure that there 

is a functioning statute book which will continue to underpin the UK’s regulatory 

system for food and feed once it becomes retained EU law.  For example, clarifying 

administrative functions and correcting Decisions relating to the authorisation of GM 

food and feed and updating the requirements on safety information needed for active 

and intelligent materials in contact with food.  

The fixing instrument also addresses further miscellaneous provisions in in this area 

of food law (mainly correcting and clarifying areas)  which were not captured by the 

more substantial UK fixing SIs and the miscellaneous amendment SI in this policy 

area, which the Committee have already approved. The technical changes to the law 

are listed in the notification.  

The amendments will help maintain the high standards of food and feed safety and 

hygiene that we currently benefit from as an EU Member State, and I am pleased to 

note the assurances provided by the UK Government that these changes will not 

result in any material changes to existing levels of public and animal health 

protection with respect to domestic and imported food and feed.   

The Food Standards Agency (FSA) is the lead UK department for this SI which is 

due to be laid in the UK Parliament for sifting on 4 November under the affirmative 

procedure.  

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee.  

 

I look forward to hearing from you in due course. 

 

 

 

JOE FITZPATRICK 



NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
 
Name of the SI(s) (if known) or a title describing the policy area 
 
The Food and Feed Hygiene and Safety (Miscellaneous Amendments) (EU Exit) 
(No. 2) Regulations 2019  
 
A brief explanation of law that the proposals amend 
 
This UK fixing SI makes amendments to, what will become, retained direct EU law 
relating to several areas of food hygiene and safety requirements and also nutrition 
and health claims. The SI  address further miscellaneous provisions in in this area 
of food law (mainly correcting and clarifying areas)  which were not captured by the 
more substantial UK fixing SIs and the miscellaneous amendment SI in this policy 
area, which the Committee have already approved. It also addresses the need to 
make corrections to EU Decisions made since March which will become retained 
EU law. 
 
The general EU policy area where the fixes are applied include meat hygiene, 
imports of food and animal feed, genetically modified food and feed, food contact 
materials and nutrition claims.  However, the SI does not introduce any new policy 
provisions or modify the current EU technical standards in these areas which will 
apply on exit day as they currently do.  The existing EU provisions covered by the 
instrument are already fully harmonised and directly applicable in all Member 
States. The purpose of the Regulations is to ensure continuity of these EU 
provisions as far as possible from exit day. 
 
The relevant EU provisions are: 

Meat Hygiene - Farmed game – this proposed amendment will maintain and 
clarify the provision in the previously laid Specific Food Hygiene (Amendment etc.) 
(EU Exit) Regulations 2019  amending Annex III, paragraph 3(a) of Regulation 
(EU) No 853/2004 covering  farmed ratites (such as ostrich, emu) and certain 
farmed game ungulates (such as deer, wild boar) which are slaughtered on farm in 
a region under health restrictions. In such cases, the carcases must without 
exception be accompanied during transport to an approved establishment by a 
certificate signed by an official or approved veterinarian attesting to the correct 
slaughter and bleeding and the date and time of slaughter of the animal. 

Novel Foods - This proposed amendment address a minor drafting error in the 
previously laid Novel Foods (Amendment) (EU Exit) Regulations 2019. It will 
remove the words “the insert” which have been repeated in paragraph 76 of Annex 
2 to the above Regulations.   

Animal Feed- Imports of animal feed - This proposed amendment to the 
previously laid Animal Feed (Amendment) (EU Exit) Regulations 2019 will allow for 
the continuation of current EU interim arrangements for importing animal feed into 
the UK once it has left the EU. This will include the use of representatives whose 
role is to provide assurance that the non-UK establishment complies with UK 



legislation. It also reinstates the previous definitions of ‘food producing animal’ and 
‘pet’ or ‘pet animal’ which is intended to avoid trade and interpretation issues. 

 

Imports of food and feed - This amendment reinstates Article 9 of Commission 
Regulation 669/2009 (as amended) in relation to the  special circumstances under 
which competent authorities may be authorised to carry out import checks for high 
risk food and feed of non-animal origin in places other than at a  Designated Points 
of Entry (DPE).  There are no DPEs in Scotland presently. 

 

Genetically Modified food and feed  

The amendment to the previously laid Genetically Modified Food and Feed 
(Amendment) etc.) (EU Exit) Regulations 2019 simplifies the wording of Regulation 
187 – the title of Commission Implementing Decision 2013/327/EU. 

This instrument also makes amendments to Article 44 of Regulation 1829/2003 to 
assign administrative responsibilities currently undertaken by the European 
Commission in relation to obligations under the Cartagena Protocol1 to the Food 
Safety Authority. For example, notifying the biosafety clearing house of any 
changes to the authorisation of a Genetically Modified Organism, food or feed 
covered by the Regulation. Whilst these amendments are desirable for legislative 
clarity, they do not have any substantive effect given that the UK is a party to the 
Protocol in its own right and must, after EU Exit, fulfil its obligations under the 
Protocol regardless. 

In addition, the EU authorisation Decisions which came into force between the 
laying of the Food and Feed Hygiene and Safety (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 and EU Exit will become retained EU law on exit day 
and the inoperabilities need to be fixed. This instrument will ensure that GM 
food/feed authorised in the EU before exit day will be authorised, and available for 
use, in the UK after EU Exit. Corrections to the retained Decisions are necessary 
to make them fully operable.  

 

Food Contact Materials – The proposed amendment is a minor amendment to 
existing legislative requirements for active and intelligent materials and articles 
intended to come into contact with food. Active materials help maintain the 
freshness of food and intelligent materials can show the condition of food. Current 
European legislation (Article 11 of Commission Regulation (EC) No 450/2009) 
requires that the capitalised words ‘DO NOT EAT’ are applied to these materials 
and articles intended to come into contact with food, to allow identification by the 
consumer of non-edible parts whenever they may be perceived as edible. The EU 
symbol, (as currently depicted in Annex I of Regulation (EC) 450/2009) should also 
be applied to relevant materials or articles where it is technically possible. 

• When the UK ceases to be an EU Member State it will no longer be entitled to 
apply the EU ‘Do Not Eat’ symbol prescribed in Annex I of Regulation (EC) No. 
450/2009 destined for the UK market as this symbol is the intellectual property 
of the EU.  



• This instrument will amend Regulation (EC) No. 450/2009 to reflect that 
manufacturers will no longer be required to use the EU ‘Do Not Eat’ symbol for 
products intended to be placed on the UK market. The EU symbol will be 
omitted from Annex I as a result. Relevant UK businesses will be advised to 
use up remaining stock bearing this symbol which are intended for placing on 
the UK market. The mandatory requirement of applying the ‘DO NOT EAT’ 
wording will continue to apply. To date, FSS has not identified any affected 
Scottish based businesses. 

 

Extraction Solvents - These substances are used in the production of food 
ingredients as they help to dissolve a food or any component thereof. In general, 
they are not sold direct to the final consumer but are traded between businesses. 

• Current legislation requires specified information to be provided on the 
packaging, container or label of the product, this includes the name and 
address of the manufacturer, packer or seller established in the territory of the 
EU. 

• Following EU Exit, the scope of the territory to which this requirement applies 
has been amended to the UK through The Food Additives, Flavorings, 
Enzymes and Extraction Solvents (Amendment etc.) (EU Exit) Regulations 
2019. Since this change in territory may result in inadvertent failure to comply 
with the law immediately after exit, a transitional arrangement has been 
provided for in the Food Information, Labelling and Standards (EU Exit) 
(Scotland) (Amendment) Regulations 2019. 

 

Nutrition claims - This instrument includes two new EU Regulations that have 
come into force since the Nutrition (Amendment etc.) (EU Exit) Regulations 2019 
were made on 22 March 2019. Two pieces of tertiary legislation (Commission 
Regulation (EU) 2019/343 and Commission Regulation (EU) 2019/651) have been 
made under Regulation (EC) No. 1924/2006 which sets out the legal framework for 
businesses that want to highlight the nutritional or health beneficial properties of 
their products. This is to ensure that claims made in commercial communications 
are accurate and consumers are not misled. Regulation (EC) No 1924/2006 
requires that nutrition and health claims are to be based on scientific evidence and 
may only be used on packaging if they have been approved following scientific 
assessment. 

The following pieces of tertiary legislation made under Regulation (EC) No. 
1924/2006 therefore require minor and technical amendments related to EU Exit to 
maintain the status quo and to ensure that it operates effectively in the event that 
the United Kingdom withdraws from the European Union without a deal having 
been agreed: 

• Commission Regulation (EU) 2019/343 which provides derogations for generic 
descriptors from Article 1(3) of Regulation (EC) No. 1924/2006, generic 

                                                           
1 The Cartagena Protocol on Biosafety to the Convention on Biological Diversity is an international agreement 
on the safe handling, transport and use of living modified organisms produced through biotechnology that may 
adversely affect biological diversity. It also takes into account risks to human health.  



descriptors are names traditionally used for classes of foods or beverages 
which could imply an effect on human health such as ‘cough drops’; and  

• Commission Regulation (EU) 2019/651 on refusing to authorise a health claim 
made on foods and referring to children’s development and health. 

 
 

Summary of the proposals and how these correct deficiencies 
 
The UK SI makes the necessary amendments to the above EU legislation to 
ensure it continues to function effectively in the event of a No Deal exit from the 
EU. These amendments include, removing redundant, and where necessary,  
replacing EU references and terminology such as ‘Community’,  ‘Member States’ 
and European Food Safety Authority’ that will not be appropriate when the UK is 
no longer an EU Member State.   It also amends the definition of food and fur 
producing animals in order to ensure that the current definition in EU law carries 
over on EU exit.  The instrument also reinstates a derogation from certain import 
controls and allows Scottish Ministers to apply that derogation as required.   
 
 
An explanation of why the change is considered necessary 
 
The change modifies the above EU provisions by limiting their scope to the UK as 
appropriate. They make the required textual modifications to remove or replace 
redundant references to EU institutions and Member States. The two Genetically 
Modified products decisions, are updated in line with the general fixing SI on 
Genetically Modified Feed and Food. These Decisions were made after that fixing 
SI was finalised so this fixing SI picks up those EU Decisions which were made 
recently.  A previous instrument deleted reference to the special circumstances 
under which alternative arrangements for import controls could be applied.  Whilst 
there are no Designated Points of Entry for high risk food and feed at present in 
Scotland, Scottish Ministers will have powers to authorise DPEs in future as per a 
previously notified instrument 
http://www.legislation.gov.uk/uksi/2019/665/contents/made . 
 
 
Scottish Government categorisation of significance of proposals 
 
The Regulations have been categorised as Category A. The main purpose of the 
Regulations is to ensure continuity of law in this area with, in the main, no policy 
divergence or modification to the principles to be applied to food and feed hygiene 
and safety and nutrition requirements. In the case of imports it will be for the 
appropriate authority i.e. Ministers to authorise inspections at traders’ premises as 
an alternative to checks taking place at Designated Points of Entry to the UK for 
which Ministers have already been provided with powers to designate in a 
previously notified instrument. With regard to new authorisations and modifications 
of existing authorisations for Genetically Modified Organisms, food and feed, the 
food safety authority, i.e. FSS in Scotland, would be responsible for the 
administrative process of notifying the biosafety clearing house.  These 
notifications would follow from authorisation decisions made by Ministers. There 



are no proposals to alter the functions such as were included in the previous fixing 
SIs which were notified to the Scottish Parliament and were scrutinised at 
Westminster. There are no proposals to sub delegate new powers to legislate to 
public bodies in this instrument, no new fees being provided for, or new financial 
implications for businesses or the creation of new fines or penalties. On that basis 
FSS considers that these changes are principally involved in ensuring continuity of 
law and are consistent with the devolution settlement.    
 
Impact on devolved areas 
 
The subject matter is a fully devolved area. The proposed SI relates to technical 
changes to retained direct EU law relating to food and feed hygiene and safety 
matters and also nutrition claims.   
 
The Regulations maintain the basis of the existing EU legislative provisions which 
are designed to ensure that a high level of public health protection is maintained, 
and those food businesses in Scotland and the rest of the UK continue to operate 
safely. It is therefore important that the necessary functioning legislation covering 
this policy area is in place before exit day. 
 
Summary of stakeholder engagement/consultation 
 
FSA carried out a full public consultation across the UK from 4 September until 14 
October 2018 on the proposed approach to retained EU law for food and feed 
safety and hygiene, The consultation received 47 responses (including 5 from 
Scottish stakeholders) of which 81% supported or did not disagree with the 
proposed approach being outlined, with 17% of replies containing mixed 
comments. The main concerns raised related to the communication of change and 
ensuring sufficient lead in time is given. One respondent raised concerns about the 
timeframe for delivering the legislation needed for day one readiness.  None of the 
stakeholder comments received impacted on the proposed legislation. FSS 
highlighted the UK consultation to its stakeholders in Scotland but has not directly 
engaged with them on the UK Government’s approach.   
 
A note of other impact assessments, (if available) 
 
N/A 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes proposed in the Regulations are 
necessary so far as falling within devolved competence to secure continuation of 
an effective regulatory regime for food and feed hygiene and safety and to provide 
continuity for food businesses as the UK leaves the EU in a No-Deal situation. 
 
 
 
Intended laying date (if known) of instruments likely to arise 
 



The SI is subject to the affirmative procedure at Westminster and officials at the 
Food Standards Agency advise that is not due to be laid until after the UK general 
election. We would welcome a view from the Committee once it has considered 
the proposal to consent to the SI under the agreed protocol.  
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
N/A 
 
Information about any time dependency associated with the proposal 
N/A  
 
Are there any broader governance issues in relation to this proposal and 
how will these be regulated and monitored post-withdrawal? 
 
N/A 
 
Any significant financial implications? 
 
The Regulations are not expected to have any significant financial implications for 
food business stakeholders in Scotland. There are likely to be financial implications 
for food safety authorities and for bodies providing them with scientific advice, but 
it is not possible at this stage to assess how significant they may be. 
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